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(202) 626-6216

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 Twelfth Street, S.W.
Washington, D.C. 20554

Re: In the Matter of the Petition of the State of Minnesota for Declaratory Ruling
CC Docket No. 98-1
Ex Parte Filing

Dear Ms. Salas:

This letter is submitted on behalf of the Intelligent Transportation Society of America
("ITS America"), a participant in the above-referenced proceeding, to inform the Commission of
an appeal that was filed in response to the federal district court's decision in Cablevision of
Boston, Inc. v. Public Improvement Commission of the City of Boston, et aI., C.A. No. 98­
12531-MLW (D. Mass. Jan. 27,1999) ("Cablevision of Boston"), a copy of which ITS America
submitted to the Commission on February 11, 1999, for inclusion in the public record in CC
Docket No. 98-1.

On February 11, 1999, ITS America submitted an ex parte letter to the Commission
concerning the U.S. District Court for the District of Massachusetts' decision in Cablevision of
Boston, a case which interprets Section 253 of the Telecommunications Act of 1996. In the
February letter, ITS America emphasized the significance of the case to the Commission's
resolution of Minnesota's petition for declaratory ruling. As background, the February letter
noted that Cablevision brought a suit in the federal district court in an apparent effort to prevent
Boston Edison Company (a public utility operating in the City of Boston), RCN Corporation and
their affiliates from using electric conduit for commercial telecommunications services. Further,
Cablevision sued the City of Boston, alleging that the City was managing its rights-of-way in a
discriminatory manner, in violation of Section 253 of the 1996 Act. As ITS America pointed out
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in its February 11 letter, the district court fully rejected Cablevision's claims under Section 253,
finding that:

Section 253(c) does not impose any mandatory obligation on the City of Boston. Rather,
... § 253(c) is intended to recognize the inherent authority of municipalities to manage
the use of their rights of way. Section 253(c) exempts actions by municipalities
regarding their rights of way from the administrative process for preemption by the
Federal Communications Commission ("FCC") established by § 253(d).!

In the February letter, ITS America further pointed out that the district court observed that a
reading of the language of Section 253(d) indicated that Congress did not intend for the
regulation of rights of way by local governments to be subject to the FCC administrative process
for determining questions of preemption.2

By this letter, we advise the Commission that, on February 26, 1999, Cablevision filed an
appeal of the district court's decision in Cablevision of Boston, and has been assigned case
number 99-1222; that Appellant Cablevision has already filed its opening brief; and that
Appellees' briefs are due on April 27, 1999.

Pursuant to Section 1.1206 of the Commission's Rules, an original and one copy of this
letter are being filed with your office for inclusion in the public record in the above-referenced
proceeding. If you have any questions concerning this submission, please contact the
undersigned.

Sincerely,

Counsel for the Intelligent
Transportation Society ofAmerica

Cablevision of Boston at 16 (internal citations omitted).

2 See id. at 18 n.l.
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cc: Thomas Power, Office of Chairman William E. Kennard
Linda Kinney, Office of Commissioner Susan Ness
Kevin Martin, Office of Commissioner Harold Furchtgott-Roth
Kyle Dixon, Office of Commissioner Michael K. Powell
Paul Gallant, Office of Commissioner Gloria Tristani
Lawrence E. Strickling, Chief, Common Carrier Bureau
Robert Atkinson, Deputy Chief, Common Carrier Bureau
Carol Mattey, Chief, Policy & Program Planning Div., Common Carrier Bureau
Jordan Goldstein, Esq.
Claudia Pabo, Esq.
David Kirschner, Esq.
Richard Johson, Esq., Law firm ofMoss & Barnett, PA
David Crosson, Esq., Law firm of Kraskin, Lesse & Cosson, LLP
Mark Johnson, Esq., ITS America


